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UNI TED STATES DI STRI CT COURT
VESTERN DI STRI CT OF WASHI NGTON

AT SEATTLE
I N RE:  PHENYLPROPANOLAM NE ( PPA) MDL NO. 1407
PRODUCTS LI ABI LI TY
LI TI GATI ON, ORDER CLARI FYI NG EXPERT

DI SCOVERY ORDER AND
MODI FYI NG EXPERT
DI SCOVERY SCHEDULE

Thi s docunent relates to all
actions

|. | NTRODUCTI ON
TH' S MATTER cones before the court on Plaintiffs’ Agreed Upon
Motion to Clarify Court’s Order re: Expert D sclosures and D sputed
Motion to Modify Court’s Order re: Expert Schedule (“Plaintiffs’
Motions”). Having reviewed pleadings filed in support of and in
opposition to the notions, along with the remai nder of the record,
and, being fully advised, the court finds and concludes as foll ows:

1. BACKGROUND

In a February 27, 2002 status conference, the parties presented
their differing positions concerning expert discovery. Defendants
advocated that the court conduct general causation expert

di scovery, including consideration of causation evidence in
relation to so-called “sub-popul ati ons.” The defendants asserted
that the Yale Henorrhagic Stroke Project (“HSP”) found a
“suggestion of an association” between PPA consunption and injury
for a defined sub-popul ati on: wonen aged ei ghteen to forty-nine
with respect to “first use” of PPA. See Defendants’ Menorandum
Regar di ng Proposed Expert D scovery Schedul e (“Defendants’

Menor andunt), at 5. According to defendants, what the court shoul d
al so determ ne was whet her there existed any associ ati on between
PPA and injuries sustained in other age and gender groups.
Plaintiffs argued against the MDL court conducting any expert

di scovery. They alternatively argued that, should the court
nonet hel ess all ow expert discovery on general causation, that

di scovery should be Iimted to the question of whether PPA is
capabl e of causing injury. They objected to consideration of the
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evidence in relation to sub-popul ati ons, which they argued woul d
constitute an inquiry into specific causation.
The court ordered expert discovery on general causation, but did
not specify what it would hear with respect to sub-popul ati ons. The
court then issued an expert discovery schedule on March 22, 2002.
The parties now seek clarification as to the scope of general
causati on expert discovery anticipated by the court. Plaintiffs
al so seek a nodification of the expert discovery schedul e.

|11. DI SCUSSI ON

A.Mbtion to arify Court’s Expert D sclosures O der

Plaintiffs ask that the court clarify the March 22, 2002 expert
di scovery order to indicate that the parties need only disclose

experts addressing “generic” or “general” issues of causation and
liability, but not “case-specific experts” addressing the specific
causation, liability, and damages issues in a given case. See

Plaintiffs’ Mtions, at 1. They further request that the court
clarify that case-specific experts would be disclosed only upon
remand, subject to discovery in and according to the rules of the
remand court. 1d. at 1-2. Defendants agree to a clarification that
the order relates only to experts wth opinions addressing issues
of general applicability. The parties also agree that this evidence
woul d relate to any and all of the injuries alleged by plaintiffs.
The parties again disagree as to the paraneters of the general
causation inquiry as it relates to various sub-popul ati ons.

Def endants argue that plaintiffs nmust cone forward with any expert
evi dence supporting a conclusion that PPA is capabl e of causing
injury in any significant sub-population, i.e. nen and age groups
falling outside of the eighteen to forty-nine year old age range.
Plaintiffs reject this interpretation of their general causation
burden and, in support, point to a recent Ninth GCrcuit decision in
whi ch the court held as foll ows:

General, or ‘generic’ causation has been defined by courts
to nean whet her the substance at issue had the capacity to
cause the harm all eged, while ‘individual causation’ refers
to whether a particular individual suffers froma
particular ailnment as a result of exposure to a substance.

Def endants have not cited a case that articul ates a
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contrary understandi ng of generic causation. Gven this
authority, we believe the appropriate understandi ng of
generic causation is the one plaintiffs assert: whether
exposure to a substance for which defendant is responsibl e,
such as radiation at the | evel of exposure alleged by
plaintiffs, is capable of causing a particular injury or

condition in the general popul ation.

In re Hanford Nucl ear Reservation Litig., 292 F.3d 1124, 1133 (9th
Cr. 2002) (enphasis added). Plaintiffs assert that the scope of
the general causation inquiry is, thus, limted to the question of
whet her PPA is capable of causing the injuries alleged in the
“general popul ation.”

Plaintiffs accurately point to the wdely accepted definitions of
general and specific causation. See, e.qg., Hanford Nucl ear
Reservation Litig., 292 F.3d at 1133; Gant v. Bristol-Mers

Squi bb, 97 F. Supp. 2d 986, 989 (D. Ariz. 2000); In re Breast
|nplant Litig., 11 F. Supp. 2d 1217, 1224 (D. Col o. 1998). However,
plaintiffs m sconstrue these definitions as they apply in this
case.

As noted above, the court ordered expert discovery on the topic of
general causation and schedul ed Daubert hearings to follow the
conpl etion of that discovery. Pursuant to Daubert, the court is
obliged to “ensure that any and all scientific testinony or
evidence admtted is not only relevant, but reliable.” Daubert v.

Merrell Dow Pharm, Inc., 509 U S. 579, 589 (1993).11See al so Fed.
R Evid. 702 (“If scientific, technical, or other specialized

knowl edge will assist the trier of fact to understand the evidence
or to determne a fact in issue, a wtness qualified as an expert
by know edge, skill, experience, training, or education, may
testify thereto in the formof an opinion or otherwse.”) This
inquiry is “a flexible one.” Id. at 594. “lIts overarching subject
Is the scientific validity—and thus the evidentiary rel evance and
reliability—of the principles that underlie a proposed subm ssion.
The focus, of course, nust be solely on principles and net hodol ogy,
not on the conclusions that they generate.” 1d. at 594-95.

The general causation inquiry before this court concerns the
question of whether PPA is capable of causing the injuries alleged
by plaintiffs. Consideration of alleged Iimtations of the evidence
of fered, such as the HSP's alleged inapplicability to certain sub-
popul ations, would not transformthis inquiry into one of specific
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causation. Instead, these considerations would occur in the context
of the Daubert reliability and rel evance anal ysis conducted by the
court.

Mor eover, consideration of the evidence as it relates to

signi ficant sub-popul ati ons woul d serve the very purpose behind the
creation of the MDL. As an MDL court, this court possesses an
Interest in elimnating duplicative discovery, preventing

I nconsi stent pretrial rulings, and conserving resources. Wile
consideration of the evidence in relation to significant sub-

popul ations would not inplicate each and every individual PPA case,
t hese considerations do constitute issues of general applicability
given their relevance to | arge nunbers of those cases. See, e.q.,
Def endants’ Menorandum at 7 (asserting that approxi mately one-
third of pendi ng personal injury cases have been brought by nen).
As such, a thorough exam nation of the general causation evidence
pursuant to Daubert would further the goals of this court and the
MDL as a whol e.

Like the court inInre Diet Drugs Prods. Liab. Litig., ML No.
1203, 2001 U.S. Dist. LEXIS 5927, at *12 (E.D. Pa. May 9, 2001),
the court here describes the generic experts expected to appear in
this case as “persons who would testify for a party regarding
general causation issues of w despread applicability” and with

opi nions pertaining “to the history, science and other issues of

causation relating to [PPA].”22 In fact, in Diet Drugs Prods. Liab.

Litig., the court authorized both general and specific phases of
expert discovery, requiring Rule 26 disclosures for all case-
specific experts, including treating physicians in individual
cases. 2001 U.S. Dist. LEXIS 5927, at *13. Gven that the court
deens causation with respect to significant sub-populations to
constitute issues of w despread applicability, expert discovery
shoul d address those issues at this stage of the proceedi ngs. The
court will not, however, consider expert evidence on the question
of specific causation; that is, evidence as to whether a particul ar
I ndi vidual suffered an injury based on consunption of PPA

In sum the court clarifies its prior ruling as follows: expert

di scovery enconpasses all issues of w despread applicability,

I ncl udi ng general causation evidence associated wth significant
sub- popul ations. At this tinme, the court requires further
clarification as to what sub-popul ation groups will be the subject
of expert evidence. The parties shall confer as to an appropriate
breakdown of the evidence into sub-groups and shall submt their
agreed suggestions wthin ten (10) days fromthe date of this
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order. If the parties are unable to reach an agreenent on this

I ssue, they shall submt their respective suggestions, along with a
supporting rationale totaling no nore than five (5) pages. The
court will thereafter issue an order articulating the paraneters of
the expert discovery as it relates to significant sub-popul ati ons.

B.Motion to Modify Court’s Expert Schedul e

Plaintiffs also request a nodification to the expert discovery
schedul e. They note that all plaintiffs will be obligated to

di scl ose their general causation experts on Cctober 1, 2002, as
each plaintiff has the right to develop his or her own expert
regardl ess of the MDL consolidation. As such, individual
plaintiffs’ |awers may or may not adopt the experts identified by
the MDL Plaintiffs’ Steering Commttee (“PSC'). Plaintiffs request
that the court allow individual MDL plaintiffs’ attorneys a two-
week period followng the initial disclosure date in which to
review the PSC s Rule 26 disclosures and deci de whether to formally
adopt those experts for their individual cases. They argue that
this nodification wll serve judicial econony and benefit

def endants by reducing the total nunber of experts involved in

t hese proceedi ngs.

The court agrees that an opt-in period would assist in reducing the
nunber of experts involved in the MDL proceedi ngs. As such, the
court hereby nodifies the expert discovery schedule to provide for
a two-week opt-in period for individual plaintiffs attorneys.
Wil e the PSC nust abide by the Cctober 1, 2002 discl osure
deadl i ne, individual plaintiffs’ attorneys nust either indicate
their acceptance of the PSC experts or file their own disclosures
by COctober 15, 2002.

| V. CONCLUSI ON
For the reasons stated, the court hereby clarifies that the expert
di scovery order issued by this court requires expert discovery
relating to all issues of w despread applicability, including
general causation evidence associated with significant sub-
popul ations. The court orders the parties to abide by the schedul e
as provided for in this order in submtting suggestions as to the
appropriate paraneters for the sub-popul ation evidence. The court
al so nodifies the expert discovery schedul e as descri bed above.
DATED at Seattle, Washington this 13th day of August, 2002.
/sl

BARBARA JACOBS ROTHSTEI N
UNI TED STATES DI STRI CT JUDGE
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